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1. Although, normally, the Couptroller General of the
United States General Accounting CGffice (GAQ) would
not render a decision to a question of law submitted
by & certifyinz officer unaccospanied by & voucher
&8 requirad by 31 U.S.C. § 82d, (1970), the stat-
utory guthoricy under which the GAD renders decisions
to certifying officers, since the question subnitted
48 general in nature and will ba a recurrivg one,
the reply to the guedtion raissd is addrezsed to
the head of the agency under the broad authority
contained in 31 ¥.S.C. § 74, (1970), pursuant to
which the GAD may provide decisions to the heads
of departrents oa any question involved in peynents
vhich may be wade by that department.

2. Section 205{d){(2) of MNaticnal Sea Grent Colleze and
Progran Act of 1966,walch prohibics Federal fuading
for purchase or reatal of land, or purchase, Treutal,
coastruction, prescrvation or repair of builetug,
dock or vessel applies only to Tederal grent pay-
wents for direct costs for listed categories. This
saction does not pruaibit puywents computed by
usiag standard indirect overitiead cost rates, even
though such ratea may include factors technically
attrivutsole to prohidited categories.

Thir i3 a respomse to a request for a decision from Mr. williaw G,
Dodds, Autnorized Certifying Officer, Natiomal Oceaulc aad Atmospheric
Administracion (H7AA), conceruing the tintional Sea Grant Progras,
eastablishes by the Hational Sea Crant College end Frograx Act of
1946, approved October 13, 1965, Pub. L. lo. 82635, 40 Stat. 998,
as awzendsd, 33 U.S5.C. §§ 1121 et seq.

At the outset we rafer to 31 U.S. Code § 62d, (1970), the stat-
utory authority under which this Office renders decisions to cer-
tifylug officers, which provides as follows: ) )
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- "The 11ability of certifying officera or employees
shall be enforced in the same manner and to tha sane
extent as nov provided by law with respect to enforce-
-mant of the 1iability 'of disburaing and other accountable
officers; and they shall have the right to apply for and
obtain a decision by the Comptroller General on any
question of law involved in a peyment on any vouchers
presented to them for certification.”

Under the above-—quoted authority, a certifying officer is entitled
to a decision by the Comptroller General on a question of law involved
{n payment on a apecific voucher which has been presented to hin for
certification prior to payment of the woucher, which should aceompsny
the submission to this Office. 21 Comp. Gen., 1128 (1342).

In the instant case, no vouchsr accompanied the request for
deci{sion and the qucastion prasented {8 gencral im nature. Yormally,
ws woguld not reader a decision under such circusetances., [Iowaver,
4n view of tha fact that the problem involved in the instant situ—
ation uill be of & recurring nature, we are rendering our decision
under the broad suthority contained im 31 U.S.C. § 74, (1379),
pursuant to which we may provide decisions to the heads of depsart-
pents on any question involved in paymanta vhich may be made by
that depsrtaent.

The programs authorized by the Act were orizinally administered
by the Yational Science Foundation, but all of the functions vested
in the Hationazl Science Foundation were transfarred to the Secretary
of Coumerce, to bs acainistered by MOAA, by section 1(d) of Qeorbani-
zatior Plan Mo. 4 of 1973, 84 Stat. 2090,

The Act authorizes, inter alis, grants to public and private
inatitutions of hizher education to fund education, research demon-

. stration, and informatiou-publication activities relating to develop-

ment of rmarine resources. Saction 204(d)(2) of the Act, as amended,
33 U.S.C. 5 1123(d)(2) (Supp. III, 1973), provides es follows (quoting
froz the Code):

“¥o portion of any payment by the Secretary [of
Commerce] to any participant in any program to be
-ecarried out under this subchapter shall be applied
to the purchase or rental of any land or the remntal,
purchase, construection, preservation, or repair of
any building, dock, or vessel: Provided, That the
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prohidbitions of this paragraph shall not apply to
non~self-propelled habitats, buoys, platforcs, or
other similar devices or structures, used principally
for research purposes.”

In accordance with this statutory prohibition no Federal pay-
ments for direct costs attributed to the listed categoriea have been’
peruitted in Sea Grants. Federal Manasement Circular 73-7, 34 C.F.R.
Part 254 (1975) (“Cost Principlca For Educational Institutions").
App. A, parazraph D-1 defines "direct costs" as follows:

"Direct costs are those cests vhich can be identified
.specifically with a particular research project, an
fastructional activity or any other institutioval activity
or wiich can be directly assigned to such activitiss
relatively easily with a high degree of accuracy.'

Paragraph D=2 states that "Identifisbdle benefit to the research work
ratiiar than the nature of the goods and services involved is the dater-
mining factor in distingzuisaing direct from indirect costs of research

11

agreements o o . Paragraph E~1 defines “indirect costs” as follows:

“Indirect costs ave those that have been incurred
for commoa or joint objectives and, therefore, caanot
be identified specificslly with a parvticular research
project, an instructional sctivity, or any other iosti-
tutional activity. At educationcl inastitutions sguch
costs nornally are classifiied under the folleowing fune-
tional categories: CGeneral aanlaistration and penera
erpenses; research adsiniceratlion expeusas; operaticn
and wmaintenance expenses; library expeuses; auna depart-
mental adrinistration expenses.”

.Pursuant to Federal Management Circular 73-4, 34 C.F.R. Part

252, (197%) ("Coordinating Indirect Cost Rateg and Audit of Fducational

Institurions') indirect cost rates at educatiocrnal institutions re-
ceiving granty uvnder various programs, including the Mationsl Sea
Grant Propran, have bezen cooputed in order to establish rates for
unifornm application toe Federal grant and procurement progrars.,
Bowever, in view of scction 205(d)(2) of the Act, recent audit
reports from Department of Commerce auditors to the NOAA Grants
Officer have questioned the propriety of using standard Indirect
ecost ratesa In awvarding Sea Graat funds sincae, techaically, a certain
percentage of the standard indireect cost rates can be attributed to
such itens as the rental, purchase or preservation of buildings er
vessals, and the auditors argue that guch a result i3 prohibited

by the statutory provision. Accoriinizly, thz qucstion‘;tka-nted
for our decision i8 wihether Cougress intended that section 204(d) (2)
inpose eu absolute prohibition on any standard indirect cost rate
funds beinp applied toward the prohibited items,

; i




B-158371

f 4

The submissfon to our Office recites the following background
information and considerations with respect to this question:

"#® & & Departnent of Commerce auditora have recom-
rended to the NOAA Grants Officer that separate
accounting systewms and indirect cost rates be
established at each institution receiving grants
under the National Ses Crant Program, in order

to remove thesge items from the allowszhle costs
comprising the indirect cost pool, Copies of
pertirent letters are enclosed.

"An analysis of the efforts required to implement
this recomuendation indicates that 1t would creoate
a substantial burden on both NOAA and the insti-
tutions involved. Initial discussions with cevrtsin
grantee institutions have revealed an ineclination
~on their part to withdraw from the program rather
than undertake such a burdensome arrangement.
Furthermors, officialz of the National Sea CGraat
Progranm gad other officen 1n WDAA quention whather
such & result was actually inteunded by the above
statutory prowvision, or whathar ths yesorzended
ection would in fact azecorplish the end {ntended.

7t * ® * %

"® % # an evalustion of the comszquences resulting

from thz suzzested intervretation of tahis statute

would Indicate that such was not intended by Conreress

when it orizinally passad the statute. Yor {instance,

this interprotation would mesn that every surchsse

by grantees of the MNstional Sea Grant Program must

be thorovghly anslyred a2ind suhjected to cost break-

down, since some portion of the purchase price thera-

of evertually would go toward those portions of

the manufacturer’s costs which would appear to be

prohiblted Yy a literal readiny of the above statu-

tory provision. Such an approach is obviously

unreasonable and woul? be irposszible to administer.

Yet, once the sgancy and sffected institutions -
becarme involved in analyzing indirect costs, we
sce 1o basis for deterrining a point at which such
an analysis would no longer be required. -
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“As already indicated, the burden associated with the
establishment of new and separate sccounting systems
at each institution for identifying indirect costs
would be practically insurmountable for both NOAA end
the affected institutions. TFew institutions possess
the sare accounting system or determdine their indirect
costs in the ssme manner. Since the normal, established

.dndirect cost rates would bLie unavailable under such an

arrangenent, a complete analysis for each institution
would have to he made each year befeore a grant could be
issued, or certification for payment under a grant
could be made by this office. * % %

L ® & * *

"It would appear to be a ruch more reasonsble approach for
the National Sca Grant Prosram and KOAA to continue to follow
the policy, as established in Federal Management Circular

. 73-6, which provides for "n-normity cf indirect cost rates

throughout the Federal Government.,'

A review of the legislative pistory of the Act revezls no

evidence that Consress conzidered this specific preblem in enacting

the 1966 legislatica. However, the following ecolloquy during debate

in the Eouse or Raprcsentativcs snggestr the general intent behind
the provision:

'Hr, CGROSS. I would like to ask the gentleman if
this is a brick and mortar biil? In other words, would
this bill lzuach us in the businees of builiding s=a-
grant colleges {rom scratch, or i1s it intended that
the colleges be located in alreacdy existing institutions?

"Mr. MOSKER. Mr, Chafrman, the gentleman from Yowa

'has asked a very good questiocn. This is intended to

involve existing institutions; that is, there 1s no
Iatention on the part of the coumittee that his bill
will launch what the gentleman from lowa calls a brick-
and-wortar program of new institutions,

"Mr, LINNON. Mr. Chairman, will my distinguished
friend, the gentleman from Ohlo [Mr. MOSEER], yield to -
wa at this point? '

"Mr. MOSHER. I am glad to yleld to the gentleman
from North Carclina.
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"Mr, LENMNON. Mr. Chairmen, if the gentleman from
Iowa will look on page 6, subsection (2), the gentleman
will fipd the following language:

"No portion of any payment by the Fourda-
tion to any participant in any program to be
carried out under this title ahall be applied
to the purchase or rental of any land or the
rental, purchase,; construction, preservation,
or repair of any building, dock, or vessel.

: "Mr. Chairuman, that language appears bheginning
at line 7 on page 6 and ending on liune 11 of the
same page. :

*Mr. GROSS. Mr, Chairman, I thank both gentleumen.”
112 Cong. Reec. 22432 (1966).

Thus it was apnarently the Intent of the Congress iu enacting sec-
tion 204(d)(2) to nrohibit the use of Pederal funds for capital
grents as such. Thera 1z no indicatiom that Coagress imtended the
prohibition to be so rigdd as to affect the payment of indircct
cost factors cormon to nyay Federal assistance programs. We

would be particularly reluctaal to adopt such & construction,
ebsent supnpert therefor in the legislative history, in view of

the practical consequences described in the submission.

Por the reasons stated above, it is our opluion tiat centinued

uge of thie standard indirect cost rates in awarding grasts under the
Mational Sea Grant Frogram is not iucousistent with section 204(d)(2).

. Paul G. Dembling

Actng  Comptroller Geaeral
- of the United States
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